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ABSTRACT

Today, fish and wildlife are in a crisis of rapidly
accelerating decline and extinction, brought
upon by the expansion of the human race, the
fragmentation and loss of wildlife habitat, and the
impacts of climate change. The historical response
to this has been one of government regulation and
restrictions on private enterprise, embodied by laws
such as the Endangered Species Act of 1973 (ESA).
But there is a better way forward. Over the past
decades, a quiet, sustained effort has been made to
conserve species, with private landowners voluntarily
investing in conservation leading the way. Over 75%
of threatened, endangered and at-risk species are
found on private land, as well as countless more
species at risk of decline and eventual extinction.
The prescient efforts of private landowners to
conserve these species need to be recognized,
celebrated, and supported.
This book is a guide for those private landowners
who wish to conserve fish and wildlife on their
lands, as well as the government agencies, private
organizations, and individuals who support them.
It explains the importance of private lands for

wildlife, the process of developing conservation
plans, and the different mechanisms that can
provide landowners with financial resources to
invest in conservation, including grants, cost-sharing
payments, incentive payments, rental contracts,
and conservation easements. Each of these tools is
explained, along with the legal, regulatory, financial,
and tax consequences that should be considered.
THIS BOOK IS A GUIDE FOR THOSE PRIVATE
LANDOWNERS WHO WISH TO CONSERVE FISH
AND WILDLIFE ON THEIR LANDS, AS WELL AS THE
GOVERNMENT AGENCIES,
PRIVATE ORGANIZATIONS, AND INDIVIDUALS
WHO SUPPORT THEM.

Today there are many existing landowner
assistance programs focused on wildlife
conservation. The largest of these are operated
by the U.S. Department of Agriculture under the
federal Farm Bill, which provides nearly $6 billion per
year for conservation. Each Farm Bill conservation
program is discussed in detail, including its
history, purpose, landowner benefits, participation
requirements, sign-up procedure, and impact.
Additional chapters provide information on other
federal wildlife conservation assistance programs,
including opportunities offered by the U.S. Fish
and Wildlife Service (FWS), U.S. Department of
Agriculture, U.S. Forest Service, Department of
Defense, National Oceanic and Atmospheric

Administration, Environmental Protection Agency,
and Bureau of Land Management. Non-federal
opportunities include programs operated by state
fish and wildlife agencies and forestry agencies in
every state, cities, counties, and local governments,
and non-governmental organizations across the
country. For each, a selection of programs and
organizations are discussed in detail and resources
are provided for identifying other opportunities for
landowners.
Finally, the book turns to issues of regulatory
compliance, principally with the ESA. ESA regulation
is widely feared by private landowners, and not
without reason. But over the years innovations and
regulatory assurances have greatly reduced the
burden of the ESA. Most landowner assistance
programs subject to review under the ESA are
approved in advance of landowner enrollment. For
conservation projects that may still need approval,
FWS and the National Marine Fisheries Service have
worked to streamline their processes and minimize
the burden on landowners. Tools to identify and
take advantage of these opportunities are provided,
and ESA tools such as Habitat Conservation Plans,
Safe Harbor Agreements, Candidate Conservation
Agreements with Assurances, experimental
populations, and critical habitat exclusions are
discussed.
Appendices provide for quick reference a
comprehensive database of organizations and online
resources providing landowners with conservation
assistance. Landowners and partners in the public
and private sectors are voluntarily working to save
our vanishing species. This book recognizes and
celebrates them with case histories, and provides
tools to sustain and expand their efforts.

INTRODUCTION TO THE BOOK

The earth is currently facing a crisis of
unprecedented proportions. In what has been
called the “sixth great extinction,” species of flora
and fauna are dying off 100-1,000 times faster than
historical rates of extinction. Unlike previous great
extinctions, which were caused by volcanic eruptions
and meteor impacts, the sixth great extinction
is being caused by man: By the combination of
his growing population, exploitation of natural
resources, pollution of air and water, and destruction
of habitat.
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One of the earliest acknowledgements and
responses to this crisis was the U.S. Endangered
Species Act of 1973, or ESA. Under the ESA, the
U.S. Fish and Wildlife Service (FWS) and National
Marine Fisheries Service maintain lists of species that
are “endangered” or “threatened” with becoming
endangered. When a species is listed under the ESA,
the federal government takes over management of
the species, requires permits to kill the species or
destroy its habitat, and may penalize individuals that
do so. In contrast, when a species is not listed, it is
managed by the respective state governments under
their laws and regulations. Federal management
of endangered species is time-consuming and
expensive, and federal regulations can be
intimidating and difficult to navigate, especially for
small businesses and private landowners such as
farmers, ranchers, and foresters.
THIS BOOK IS EXPLAINS WILDLIFE CONSERVATION
ON PRIVATE LANDS, AND PROVIDES LANDOWNERS
WITH A ROADMAP FOR IDENTIFYING PARTNERS,
DEVELOPING AND MANAGEMENT PLANS,
AND ACCESSING FINANCIAL AND TECHNICAL
ASSISTANCE TO CONSERVE WILDLIFE WHILE
MAINTAINING THE FINANCIAL VIABILITY OF THEIR
WORKING LANDS.

Within approximately the last 20 years, there has
been increasing recognition of the need for states
and private enterprises to identify and manage
species that are declining and at risk of becoming
threatened or endangered but have not yet been
listed by the federal government. Compared to
listed species, these species are more numerous
and more widespread, which makes them more
responsive to conservation interventions. They are
also cheaper and easier to work with, due to the lack
of federal oversight. Federal government agencies,
state governments, and a vast and growing
network of nongovernmental organizations have
all recognized this. They are devoting resources
including funding and technical expertise to efforts
to conserve these at-risk species. Many of the same
programs also target federally listed threatened and
endangered species with the goal of securing their
recovery, delisting, and return to state management.
Throughout the United States, these at-risk
species and the conservation programs targeting
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them depend in large part on private landowners.
In Eastern private land states this is self-evident,
but even in the public land states of the American
West, privately owned land provides key habitat
without which many species could not survive. One
challenge is that private landowners, especially small
ranchers and farmers, often lack the extra resources
and technical knowledge necessary to implement
conservation actions on their land. To serve this
need, government and NGO conservation programs
are working with private landowners across the
nation, and new programs are constantly being
developed.
This book explains wildlife conservation on
private lands, and provides landowners with a
roadmap for identifying partners, developing
land management plans, and accessing financial
and technical assistance to conserve wildlife while
maintaining the financial viability of their working
lands. It also demystifies the ESA, explaining how it
affects private landowners, and how they can secure
regulatory assurances to navigate its restrictions. It
is a handbook for landowners, government agency
and NGO staff, policymakers, and students alike,
showcasing the incredible conservation legacy and
potential of America’s private lands.

CHAPTER-BY-CHAPTER OUTLINE
Part I: Introduction to Proactive
Wildlife Conservation on Private Land

Chapter 1: Private Land and the
Endangered Species Act

In the United Sates, privately owned lands are
the most critical for our endangered, threatened,
and at-risk species of fish and wildlife. Over 75% of
all threatened, endangered, and at-risk species can
be found on privately owned land. Historically, most
conservation work has been done by sportsmen
conserving game species and by government
agencies focused on game species and a handful
of non-game species. But in the last 20 years there
has emerged a new focus on private lands and on
proactive voluntary conservation of at-risk species
before they are listed under the federal ESA.
This new model is actually consistent with,
rather than opposed to, the ESA. When Congress
passed the ESA, it understood that saving species
requires focusing on habitat and conserving entire

ecosystems, and the ESA was designed as a lastditch measure to focus attention on the most
critically imperiled species. The ESA is a success
not only when it is used to save a species but also
when it is not used because concerned citizens and
state and local government agencies have already
intervened and saved the species.
Such voluntary, collaborative efforts can benefit
not only species but also the property owners
whose land the species use. Financial and technical
resources are available to help landowners
implement conservation actions. In many cases,
these conservation actions are compatible with
existing or slightly modified commercial activities,
meaning landowners can continue to earn a living
from their land as well. Furthermore, they can
prevent federal ESA listing of their resident species,
and/or secure regulatory assurances from the federal
government that will protect them if those species
are later listed under the ESA.

Chapter 2: Case Studies in Conservation:
Red-Cockaded Woodpecker and
Greater Sage-Grouse
There are many examples of species that have
benefitted from voluntary conservation efforts on
private land, and more species are benefitting
from new programs every year. Two species make
particularly striking case studies. The first is the redcockaded woodpecker, found in the forests of 12
Southeastern states, where land is overwhelmingly
privately owned. The second is the greater sagegrouse, found in the great sagebrush sea that
sprawls across 11 Western states. While the majority
of greater sage-grouse habitat is on public land,
efforts by private landowners and leaseholders have
been critical to the conservation of the species.
These two species are both widespread,
historically abundant, and closely associated with
iconic American landscapes. Both of these species
have suffered steep historic declines, but their
survival are stories of success, not failure. In the last
two decades the future outlook for these species
has dramatically improved. For red-cockaded
woodpeckers, listed under earlier endangered
species acts as “endangered” since 1970,
conservation agreements, federal funding, and
science-driven timber management practices have
set the species on a path to recovery. Delisting from
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the ESA is a very real possibility in the coming years.
The greater sage-grouse, not currently listed
under the ESA, experienced population declines
until 2013. However, beginning in 1995 and gaining
momentum after 2011, a vast coalition developed
around conserving the species. The effort included
state governments, federal agencies, NGOs,
private landowners, and local partnerships. Critical
financial support came from the U.S. Department
of Agriculture’s Natural Resources Conservation
Service (NRCS) and state governments. In 2015,
FWS concluded that it was not necessary to list the
species under the ESA, and voluntary efforts to
conserve the species continue today.
These two conservation success stories, one of
recovery after listing and one of recovery before
listing, each engaged countless partners across
millions of acres of land. The two species benefitted
from a variety of regulatory and non-regulatory
approaches, sources of funding, and tools used by
private landowners to engage with partnerships
and implement conservation actions on the ground.
The stories of these species showcase many of the
conservation tools available to private landowners.
They reveal the fact that the efforts of private
landowners, no matter how small they may seem,
accumulate and compound upon each other to
create conservation at a scale that would be utterly
impossible without their involvement.

Chapter 3: Getting Started with
Conservation
Conservation has its own language, with which
many are unfamiliar. It is the language of biology
and land use planning, and of investing, regulation,
and public policy. Conservation planning is an art
all of its own, and must account for the unique
circumstances and needs of each landowner.
One model for conservation planning is the ninestep process used by NRCS. By inventorying the
resources present on a property, considering the
landowner’s needs, formulating multiple alternatives,
having the landowner choose the alternative best
suited for them, and following up with technical
assistance and evaluation, planners can help
landowners achieve the best outcomes for their
unique situations.
In addition to NRCS, other federal agencies, state
agencies, and many NGOs also assist landowners
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with conservation planning. Local land trusts, state
agricultural extensions, conservation districts, and
private websites also provide a wealth of information
on topics ranging from tax planning to cutting-edge
agricultural and silvicultural techniques.

Part II: Conservation Tools and
Your Business

Chapter 4: Common Mechanisms for
Enrolling Land in Conservation Programs

Voluntary conservation programs come in a
variety of forms. Common mechanisms include
grants, cost-sharing payments, rental contracts,
and conservation easements. Easements are
unique among these tools in that they limit, usually
permanently, possible future uses of the land,
while other conservation programs only impose
obligations on landowners for a term of enrollment.
Many conservation programs combine these tools,
and utilize funds from a variety of public and
private partners. Grants and cost-sharing payments
can help defray the cost of conservation actions,
while incentive payments, rental payments, and
conservation easement sales are decoupled from
the cost of conservation and can provide income
for landowners, potentially making conservation a
profitable undertaking.
Earning income also means paying taxes, and
incentive and rental payments are generally taxed as
ordinary income. Selling a conservation easement,
on the other hand, is a real estate transaction taxed
at the lower capital gains rate. For government
agencies and NGOs, buying an easement is
cheaper than buying the same property outright,
so easements are financially attractive to both
landowners and to groups investing in conservation.
Easements can also be donated rather than sold,
in which case the donating landowner is entitled to
various federal income and estate tax deductions,
and in some cases state and local tax deductions
and/or tax credits as well. Finally, farmers and
other agricultural producers may be eligible to take
federal tax deductions for various expenses they
incur while carrying out conservation actions.

Chapter 5: Working with Regulated Entities
and Investors
The above chapter deals with two-party
conservation transactions, were a government or
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private entity funds conservation by a landowner.
Far greater resources are available from regulated
entities obligated to mitigate their negative
environmental impacts, or from investors interested
in establishing conservation banks. Both of these
approaches rely on compensatory mitigation, a
concept that evolved from wetland and stream
regulation under the Clean Water Act of 1972
and now applies to wildlife habitat under the
Endangered Species Act.
In order to drain a wetland or stream, or destroy
the habitat of a threatened or endangered species,
private actors and government agencies alike
must secure permits from the appropriate federal
regulatory agency. These permits are conditioned
on the actor avoiding environmental impacts to the
extent possible, minimizing impacts that cannot
be avoided, and compensating for impacts that
remain. This compensatory mitigation can take a
variety of forms, including payments, conducting
environmental restoration, or paying for a third party
to carry out environmental restoration elsewhere.
The last option is often the preferred route,
because it geographically separates the impacted
area from the restored area and allows the regulated
entity to focus on its core activities while others who
are more experienced in conservation conduct the
mitigation. Mitigation programs often need to be
located within the same watershed or ecological
region as the impacting projects, and so regulated
entities are often searching for suitable land for
mitigation. A variety of government agencies,
NGOs, and others work to match land and resource
development projects with suitable land for a
mitigation program.
An evolution of this concept is a conservation
bank. In conservation banking, investors approach
landowners and either purchase land outright
or purchase conservation easements with the
intention of generating credits that they can later
sell in a competitive market to regulated entities
required to provide compensatory mitigation. The
main thing that distinguishes conservation banks
from other compensatory mitigation schemes in
that conservation banks protect natural resources
in advance of the offsetting impacts, rather than
concurrently or after the fact. Conservation banks
require perpetual protection of the land and nonwasting endowments sufficient to finance any
required conservation and monitoring programs.

Although in some cases landowners may set up a
conservation bank or secure funding to do so, more
often investors approach landowners. These can be
among the most attractive programs for landowners,
because investors are generally willing to pay full
market value for the land or an easement upon it.
Compensatory mitigation and conservation
banking have evolved a number of variations. One
of these are “single user” conservation banks where
transaction costs are eliminated and credits are
merely used to offset impacts to species, as in the
experimental Recovery Crediting System available
to federal government agencies. Another is a
habitat exchange, an experimental system where an
independently operated free-market clearinghouse
matches up credit and debit sales, akin to a
conservation bank but without a fixed, perpetual
conservation easement in a single location.

Part III: Incentives for Private Land
Conservation: The Farm Bill

Chapter 6: Introduction to the Farm Bill

One of our nation’s bedrock environmental laws is
the Farm Bill. The Farm Bill is a mammoth, complex
piece of legislation best known for providing
agricultural subsidies, crop insurance, and food
stamps, but it also contains an entire conservation
title that currently provides almost $6 billion per
year for conservation programs on private lands.
The Farm Bill is the modern incarnation of the
nation’s agricultural policy, passed as an omnibus
bill every five years. The agricultural legislation
that evolved into the Farm Bill has a history that
stretches back to 1933, although such legislation
was passed irregularly until 1965. Another significant
date is 1985, which brought the establishment of a
dedicated conservation title within the Farm Bill and
the creation of the Conservation Reserve Program
and also the Highly Erodible Land Conservation
(“sodbuster”) and Wetland Conservation
(“swampbuster”) provisions. Compliance with
these provisions, along with adjusted gross
income restrictions, is required for participation in
most Farm Bill programs, including conservation
programs, loans and disaster assistance payments,
and federal crop insurance subsidies.
Farm Bill programs are constantly being modified
by Congress, meaning that their terminology,
funding levels, and requirements are constantly
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in flux. In addition to understanding the Farm Bill
programs currently in effect, it is helpful to be
familiar with the history of Farm Bill conservation
and with resources for information on future
changes. Also helpful is understanding some of the
infrastructure underlying the Farm Bill, including
a brief history of NRCS, which is responsible for
implementing most Farm Bill conservation programs.
(The exception is the Conservation Reserve
Program, implemented by the Farm Service Agency.)

Chapter 7: Farm Bill Incentives and
Rental Contracts
Farm Bill practitioners divide the Farm Bill’s
conservation programs into three categories:
incentives and rental contracts, easements, and
partnership programs. Incentives and rental
contract programs include the Environmental
Quality Incentives Program (EQIP), Conservation
Stewardship Program (CSP), and Conservation
Reserve Program. These programs generally include
cost-sharing payments as well as free technical
assistance for landowners, in order to facilitate
landowner participation. These programs make up
the majority of the Farm Bill’s conservation title,
totaling over $4.5 billion per year. Landowners
should be familiar with the current purposes and
requirements for each program, and with resources
to connect with NRCS and partner NGOs that work
on the programs. Examples of species that have
benefitted from these programs include greater
sage-grouse and lesser prairie chicken.

Chapter 8: Farm Bill Easements
In addition to rental contracts, the Farm Bill funds
the purchase of conservation easements. Under the
2018 Farm Bill, there are two conservation easement
programs: the Agricultural Conservation Easement
Program (which includes both Agricultural Land
Easements and Wetland Reserve Easements), and
the Healthy Forests Reserve Program. Although
the Agricultural Conservation Easement Program is
funded under the conservation title of the Farm Bill
and the Healthy Forests Reserve Program is funded
under the forestry title, all Farm Bill easement
programs are implemented by NRCS.
Wetland Reserve Easements and Healthy
Forests Reserve Program easements are directly
purchased by NRCS. In contrast, for Agricultural
Land Easements NRCS provides Farm Bill funding
–6–

to an eligible conservation organization such as a
local land trust, and the land trust then purchases a
conservation easement. Agency field staff, NGOs,
and other partners are critical to locating potential
easements and implementing Farm Bill easement
programs. Farm Bill easements include several
predecessor programs that no longer exist, and
investment in Farm Bill easements totals over $500
million each year. Species that have benefitted from
Farm Bill easements include the greater sage-grouse
and the gopher tortoise.

Chapter 9: Partnership Programs
Under the Farm Bill
The Farm Bill includes two programs that are
specifically designed to create partnerships and
coalitions that can guide more efficient allocation
of funds. The Regional Conservation Partnership
Program (RCPP), created by the 2014 Farm Bill,
allows partner organizations to design conservation
programs that are then prioritized for Farm Bill
funding. When a RCPP conservation program is in
place, the implementing partner fulfills many of the
enrollment, permitting, and verification functions
usually carried out by NRCS.
RCPP is a comprehensive framework that spans
most other Farm Bill conservation programs,
including EQIP, CSP, and all of the Farm Bill
easement programs. It was created as a replacement
for several earlier programs that focused on specific
resources or locations. RCPP programs can operate
anywhere and provide any type of conservation
benefit, provided that they are approved by NRCS.
An example of a successful RCPP program is the
Coastal Headwaters Longleaf Forest project, which
benefits the gopher tortoise, flatwoods salamander,
and other threatened and endangered species in
the forests of southwestern Alabama and western
Florida using conservation easements on working
forestlands.
The Voluntary Public Access and Habitat Incentive
Program, created by the 2008 Farm Bill, provides
funding to state and tribal governments to expand
wildlife-dependent recreation on private land.
Because this program funds work on private lands,
landowners may contact their appropriate state
or tribal implementing agency for information on
project funding.
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One of the Farm Bill’s most exciting partnership
opportunities is not a program but a strategy
for allocating program funds, known as Working
Lands for Wildlife. Through this initiative, NRCS
works with FWS to identify critical opportunities
for conservation investments, targeting Farm Bill
funding to meet the greatest needs on working
agricultural lands. In addition, FWS provides
participating private landowners with regulatory
assurances under the Endangered Species Act
through regulatory tools such as Candidate
Conservation Agreements with Assurances. These
agreements provide that if landowners implement
conservation programs to benefit an at-risk
species and that species is later listed under the
Endangered Species Act, participating landowners
will not be subject to any further regulations under
the ESA. The innovation behind Working Lands
for Wildlife is that the regulatory assurances are
negotiated between FWS and NRCS in advance,
and landowners are automatically enrolled through
their participation in Working Lands for Wildlife,
with no further action, expenditures, or regulatory
compliance required. Historically, Working Lands for
Wildlife has focused on key species such as greater
sage-grouse, but it is expanding to encompass
entire landscapes and ecosystems as well.

Part IV: Non–Farm Bill Incentives for
Private Land Conservation

Chapter 10: Other Federal Resources
for Conservation

Although the Farm Bill is by far the largest single
source of federal funding for conservation on
private land, many other programs are available to
landowners. A single book cannot cover all of these
programs comprehensively, as each is subject to its
own legislation and regulations and evolves over
time. Included are programs operated by FWS, the
U.S. Department of Agriculture, the U.S. Forest
Service, the Department of Defense, the National
Oceanic and Atmospheric Administration, the
Environmental Protection Agency, and the Bureau of
Land Management.
An often-overlooked source of funding is
emergency aid programs operated by U.S.
Department of Agriculture agencies including NRCS
and the Farm Service Agency. Disaster recovery
legislation often includes funds for wetland and

coastal restoration, and these support wildlife
conservation. Recent examples include recovery
efforts following Hurricane Katrina in 2005 and
Hurricane Sandy in 2012, and there are resources
available for landowners to identify disaster recovery
funding that may be available to them.
FWS runs a number of important conservation
funding programs. In addition to programs funding
conservation of small wetlands in the Prairie Pothole
region and coastal areas around the country, FWS
operates its Partners for Fish and Wildlife program in
every state. The Partners program focuses on private
landowners, and facilitates habitat restoration,
habitat enhancement, and habitat establishment for
federal trust species on private land.
In addition, FWS operates a number of programs
that fund state fish and wildlife agencies, with
the Wildlife and Sport Fish Restoration Funds the
largest. Funded by excise taxes under the PittmanRobertson Act and Dingell-Johnson Act, these funds
disburse over $1 billion per year to state agencies.
Although these funds are primarily intended for
the conservation of game species throughout the
nation, some at-risk species are included in that
category, and many others benefit indirectly. While
these funds are not necessarily directed towards
conservation on private lands, state agencies may
choose to use them to invest in private lands.
Two other FWS programs, the State Wildlife
Grants Program and the Cooperative Endangered
Species Fund, also provide funding to state fish and
wildlife agencies, but specifically for conservation
of at-risk, threatened, or endangered species. The
State Wildlife Grants Program provides funding for
the conservation of Species of Greatest Conservation
Need identified in State Wildlife Action Plans, at
a level of approximately $50 million a year. The
Cooperative Endangered Species Fund provides $40
million per year for States to carry out conservation
actions to benefit threatened and endangered
species listed under the ESA. As with the Wildlife and
Sport Fish Restoration Funds, some of this money
eventually finds its way to private landowners.
Finally, some of the most important work is being
done by partnership-driven organizations, including
the National Fish and Wildlife Foundation (NFWF)
and Migratory Bird Joint Ventures (JVs). NFWF is a
Congressionally-chartered corporation dedicated to
conservation, which works with partner organizations
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to establish conservation programs that the partner
organization can help fund and implement. Often,
programs focus on a specific region or resource and
take the form of funds that operate over a number
of years, such as the Chesapeake Bay Stewardship
Fund or the Longleaf Stewardship Fund. Individual
landowners apply for funding under a specific NFWF
project, such as the Pecos Watershed Conservation
Initiative.
JVs are independent FWS-funded entities that
use partnerships to fund conservation. Originally
created to implement the 1986 North American
Waterfowl Management Plan, JVs now cover
virtually the entire United States and work on
all species of birds. For every $1 received from
FWS, JVs raise $31 from other partners. Each is
independently managed and has its own priorities,
which in some cases include working directly with
private landowners, while others primarily support
other conservation programs.
Finally, the U.S. Geological Survey’s Cooperative
Research Units (housed in forty different state landgrant universities) and the U.S. Forest Service’s
Research and Development program also provide
scientific information and technical assistance for
conservation programs on private lands.

Chapter 11: Non-Federal Resources for
Conservation
Across the country, state, local, and private
conservation organizations work alongside federal
partners and private landowners, and their total
contribution to conservation is immense. Landowner
conservation assistance programs are operated by
state fish and wildlife agencies and state forestry
agencies in every state, and while only select
state programs can be profiled in a single chapter,
complete contact information for these state
agencies is included in appendix A. Alongside these
agencies other state entities, such as agricultural
agencies, and a variety of local and county
governments also operate landowner conservation
assistance programs. Although these entities cannot
be addressed in detail, resources are provided for
identifying opportunities for individual landowners.
Working alongside government agencies are
a wide variety of NGOs providing funding and
technical assistance for conservation on private
lands. Each has its own focal areas, priorities, and
–8–

services, and there are too many to discuss, but
thirteen are profiled in detail, including The Nature
Conservancy, The Conservation Fund, the National
Wildlife Federation, Ducks Unlimited, the National
Audubon Society, the Mule Deer Foundation,
the National Wild Turkey Federation, the Rocky
Mountain Elk Foundation, Trout Unlimited,
Pheasants Forever and Quail Forever, the American
Bird Conservancy, the Quality Deer Management
Association, and the Ruffed Grouse Society &
American Woodcock Society.
Critical partners for these organizations and
for private landowners are local land trusts, which
permanently hold many conservation easements
across the nation. Now numbering over 1300, land
trusts work in every state and range in size from
millions of acres to a few hundred. Examples of
work done by land trusts include the conservation of
wetlands in coastal North Carolina and greater sagegrouse habitat in south-central Idaho.

Part V: Achieving Regulatory
Certainty Under the Endangered
Species Act for Management of
Species that are Listed or May
Become Listed

Chapter 12: Understanding a Landowners’
Liability Under the Endangered Species Act

The Endangered Species Act is mystifying and
often intimidating. But in fact, there is little in the
ESA that landowners need be afraid of, and there
are regulatory tools within the ESA that may be
helpful to them. The stated purpose of the ESA is to
conserve threatened and endangered species and
the ecosystems upon which they depend. This is
accomplished through the listing of species and the
designation of critical habitat for listed species. The
ESA prohibits the taking of a listed species by any
individual or entity, and it prohibits federal agencies
from implementing actions that would jeopardize
the continued existence of a listed species or
destroy or adversely modify its critical habitat.
The prohibition on taking listed species is subject
to a number of exceptions through permits issued
by the U.S. Fish and Wildlife Service. Most private
landowners are more concerned about protections
for critical habitat, because some impacts on habitat
are virtually inevitable when land is in commercial
production. Critical habitat can be designated on
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land that is not currently occupied but was occupied
historically, if that land is deemed necessary for the
recovery of the species.
Landowners need to understand that unlike the
ESA’s prohibition on taking listed species, critical
habitat protections are not directly applicable to
them, but rather are applicable only through their
involvement in a federal agency program, which
is called a federal nexus. Unfortunately, activities
that establish a federal nexus include federal crop
subsidies, crop insurance, flood insurance, federal
loans, disaster relief payments, permits under
federal anti-pollution laws, or enrollment in federal
conservation programs under the Farm Bill or other
laws. So landowners will often find that critical
habitat protections do apply to them.
Where a federal agency action may impact a
listed species or critical habitat, the ESA directs the
agency carrying out the action to consult with FWS
or the National Marine Fisheries Service (NMFS).
In this process, the agencies work together to
determine whether or not the proposed project
will violate the ESA. If it will, in most cases the
project can be modified to satisfy the ESA. Where
modifications will be insufficient, the project can still
be authorized so long as the organizations involved
(which may be the acting federal agency, municipal
and state governments, private landowners, or
others) offset by mitigation their impacts on the
species or habitat. This may take the form of funding
compensatory mitigation or providing financial
support for existing conservation efforts.
For non-corporate private landowners, this
process rarely leads to major problems. First, if a
small landowner is participating in a large program
such as a Farm Bill conservation program, the ESA
consultation process between the two agencies will
likely have been completed before the landowner
even becomes involved. Second, in cases where a
landowner may be trying to carry out a project subject
to ESA regulation on its own, such as oil and gas or
residential development, there are tools available
under the ESA that can provide the landowner with a
permit excepting his actions from regulation.

Chapter 13: Tools for Private Landowners
to Navigate the Endangered Species Act
Congress, FWS, and NMFS have created a variety
of programs under which landowners may receive

Endangered Species Act permits that authorize
them to carry out activities that would otherwise
violate the ESA. These regulatory tools can be
combined with other conservation programs and
incentives to protect landowners who want to
engage in voluntary conservation to benefit species
that are listed under the ESA, or in danger of
becoming listed. Most are authorized by section 10
of the ESA, which provides for two types of permits
for taking listed species.
The first, an enhancement of survival permit,
provides the basis for Safe Harbor Agreements
(SHAs) and Candidate Conservation Agreements
with Assurances (CCAAs). Under these programs,
landowners who want to carry out actions that will
provide conservation benefits to species can be
protected from future regulation under the ESA.
SHAs apply to listed species while CCAAs apply
to species that are not yet listed. To participate, a
landowner must document the baseline conditions
of their land (for SHAs only) and submit a
conservation plan to FWS or NMFS. In exchange,
the landowner receives regulatory assurances that
no additional conservation actions will be required
of them, that they may carry out actions approved
under their conservation plan, and that they may
return their land to the documented baseline
conditions (for SHAs only), regardless of future ESA
regulations or enforcement.
The second type of ESA permit is an incidental
take permit, established through legislative
amendments in 1982. In order to receive an
incidental take permit, a landowner must prepare
a Habitat Conservation Plan (HCP) and have it
approved by FWS or NMFS. HCPs must document
existing land conditions and all proposed impacts
to listed species, and then commit to actions to
minimize and mitigate those impacts, as well as
demonstrate funding for mitigation. HCPs proved
so difficult to create in the early years that in 1994
Secretary of the Interior Bruce Babbitt established
a “no surprises” policy, which states that when a
landowner has executed an HCP and received an
incidental take permit, he or she will not later be
subjected to additional requirements or penalties
under the ESA.
The adoption of SHAs, CCAAs, and HCPs
has been impeded by administrative burdens.
One strategy to reduce this is to group multiple
properties into a single conservation plan. In a
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programmatic SHA or CCAA, a conservation
agreement is negotiated, and an enhancement of
survival permit issued to an implementing partner
such as a state fish and wildlife agency or NGO.
That partner then enrolls individual landowners in
the agreement and the landowners are covered by
the partner’s permit. Examples of programmatic
SHAs include SHAs to benefit red-cockaded
woodpeckers in North Carolina and across the
Southeast, while programmatic CCAAs have been
created to benefit Columbian sharp-tailed grouse in
Oregon, lesser prairie chickens in Colorado, Kansas,
New Mexico, Oklahoma, and Texas, and other
species. In a regional HCP, an entity such as a county
government or a regional coalition negotiates and
secures funding for an HCP, receives an incidental
take permit, and then works to purchase or fund
conservation on land identified in the HCP. Multiple
species HCPs can cover more than one listed
species and may include management plans for
at-risk species that can be seamlessly integrated
into the permit if they are later listed. Examples
of regional and multiple species HCPs include the
Western Riverside County Multiple Species Habitat
Conservation Plan in southern California and the
Balcones Canyon Conservation Plan in Travis County,
Texas.
Two other types of already-established
conservation programs may be available to private
landowners seeking regulatory assurances under
the ESA. Experimental populations of listed species
designated under section 10(j) of the ESA are
subject to lowered protections, at the discretion
of FWS and NMFS. Usually, these are based on
following specific conservation practices or enrolling
in a state government conservation plan. Private
landowners that participate in these programs
enjoy reduced regulatory burdens. For example, in
Wyoming a 10(j) rule for black-footed ferret allows
landowners to manage their land without any
oversight from FWS, subject only to a requirement
that FWS be given an opportunity to capture any
resident black-footed ferrets before their habitat is
intentionally destroyed. Similarly, for species listed
as threatened (but not endangered), Section 4(d) of
the ESA allows for more liberal regulation of take.
For certain species, the U.S. Fish and Wildlife Service
has issued 4(d) rules that exempt private landowners
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from ESA regulations provided that they are enrolled
in an approved conservation plan administered by a
state government.
Close coordination with state and local
governments may also be highly beneficial to
landowners if they are working with species or other
natural resources that are also subject to regulation
at the state or local level. For example, the State of
California has created procedures for landowners to
simultaneously meet the requirements of the federal
ESA and the California Endangered Species Act.
Using private land to conserve endangered,
threatened, and at-risk species has been rewarding.
Because of voluntary conservation efforts, species
have been stabilized or recovered without the need
for ESA listing. FWS and NMFS even have a policy
that allows them to forego a listing on the basis of
future voluntary conservation efforts, provided that
proposed conservation efforts are reasonably certain
to be implemented and effective. Since 2011, in
the southeastern United States alone, 191 different
species of fish and wildlife have been delisted,
downlisted, or determined to not warrant listing
under the ESA. This is an accomplishment that
would not have been possible without the efforts of
private landowners. It is something that should make
all Americans, and especially private landowners,
proud.

APPENDIX A: CONTACTS FOR
LANDOWNERS

This appendix provides contact information for
the landowner assistance resources identified in the
book, including federal government agencies, state
government agencies, conservation districts, land
trusts, agricultural extensions, other NGOs, and
private websites.

APPENDIX B: ANNUAL IMPACTS
OF FARM BILL PROGRAMS

This appendix provides tables of expenditures
and conservation results realized by the federal Farm
Bill, stretching from the mid-1980s to the present.
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